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EDITORIAL NOTES. 


THE appearance of the New Jersey Law Journat has changed 
so completely that old friends. will hardly recognize it, and some 
sort of introduction must come before a New Year's greeting. It 
can only introduce itself and assure its old acquaintances that it 
is the same old magazine, with no change except a new dress and 
a few good resolutions for the New Year. The new dress is not 
put on from any desire to attract attention, or to keep up with the 
fashions, but simply because it is more convenient to the wearer, 
and thought to be more agreeable to the beholder. The clear, large 
type and the undivided page are certainly more attractive than the 
smaller type and the doublecolumn ; and with this new arrange- 
ment each case and each article can be made to stand out clearly 
by itself ; and we can dispense with the division into departments, 
which was the source of much inconvenience and delay in the pub- 
lication of the magazine. Thespace we shall save by this will make 
up for whatis lost by the use of larger type; and we shall be able to 
inflict as much reading matter upon our subscribers as we have heve- 
tofore. The changeirthe cover may be a relief after four years of 
granite, and it will serve to call attention to the change inside, 
which, without this, might escape the notice of some of our sub- 
scribers. As to the good resolutions we spoke of, it may be well 
not to say too much about them just now, but we do intend to make 
this sixth volume of the NEw JERSEY LAW JouRNAL as valuable 
to the Bar of New Jersey as we possibly can; not only as a pam- 
phlet appearing from month to month, but as a volume to be pre- 
served and referred to for the cases and articles it shall contain, 
and the history of the lawand lawyers in New Jersey which will 
be unconsciously writtenin it. We must be permitted to say again 
that if a magazine of this kind is to be kept up in New Jersey, it 
must be supported by all the members of the Bar who take an inter- 
est in such matters. They are not very numerous in a small state 
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like this, and the fund for the support of such a magazine is nec- 
essarily small. This fact we accept, but we ask of all our subscri- 
bers that they will do us the favor of paying their subscriptions 
promptly. 





JupGE Nrxon’s decision in regard to the jurisdiction over ves- 
sels in New York Bay has created a panic in the marshal’s office in 
New York. The marshal, Mr. Henry E. Knox, who is a lawyer 
and capable of understanding decisions, told a reporter of the Vew 
York Times on Dec. 21st that he had resigned his office because 
his occupation had been taken away by a recent decision of Judge 
Nixon upon a question of jurisdiction between the courts of New 
York and New Jersey. He said that Judge Nixon had held that 
the courts of New Jersey had exclusive jurisdiction to the middle 
of the river, and that the result of this would be that if he, 
as marshal of New York, should seize a vessel which should prove 
to be onthe New Jersey side of the river, he might be held liable in 
damages to an amount which would in the end ‘‘ wipe out’’ the 
proceeds of his office and involve his bondsmen. It is plain that 
Mr. Knox does not take the New JErsry LAw JouRNAL, but re- 
ceived his impression of the meaning of the decision from a report 
in some newspaper. If he had examined the full text of the opinion 
in5N.J. L. J. 361, he would have seen that the decision was that 
the Federal Court in New Jersey has jurisdiction of a vessel attach- 
ed toa pier on the New Jersey side, although she lay beyond low 
water mark. It was not held that New York had no jurisdiction 
beyond the middle of the river. It had been held by Judge Betts 
and Judge Blatchford that the marshal for New York had a right 
to seize a vessel moored to a wharf on the New Jersey side lying 
outside of low watermark. Judge Nixon examined the whole his- 
tory of the litigation and negotiation on the question of the bound- 
ary, and held that although the jurisdiction of the Federal Courts 
could not be altered by the states, yet it was declared and properly 
defined by the compact of 1833, and that the Federal Courts in New 
Jersey have exclusive jurisdiction over the wharves and piers and 

.vessels attached thereto, and vessels agronnd on the New Jersey 
side of theriver. This does not affect the jurisdiction given by the 
compact to New York. Thecompact gives New York quite enough 
as it is. New Jersey has only the property in the soil to the middle 
of the river, and exclusive jurisdiction over the piers and vessels 
attached to them or aground on the soil of New Jersey, while 
New York has jurisdiction over the waters to low water mark on 
the New Jersey side. And yet the marshal of New York complains 
because Judge Nixon will not let him seize vessels moored to our 
piers, which are long enough to reach deep water. This case, 
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however, only decided that a seizure of such a vessel by the marshal 
for New Jersey was not illegal. 





A CORRESPONDENT refers to a note in the December number, Vol. 
5, p. 383, on the ‘‘ Service of Process on the United States.’”? He 
says we have suggested a difficulty in the way of bringing the 
United States into court and have proposed no remedy, and adds 
that further discussion of the subject might be interesting and that 
he had just such a case. We knew that well enough for it was his 
case to which our former note referred. The United States holds 
a judgment which is a lien on property subject toa mortgage. The 
mortgagee wishes to foreclose and to make the United States a party 
in order to cut off its equity of redemption. The difficulty is 
that it cannot be served with process. The remedy attempted 
was to pray in the bill that the United States District Attorney 
might enter an appearance to the suit and to apply to the District 
Attorney todo so. This we said he cannot do. He cannot bind 
the government by entering an appearance and the court would 
have no jurisdiction. How, then, is the mortgage to be properly 
foreclosed? We must confess that we do not know. It is nota 
proper case for the Court of Claims. The only thing to do is to ap- 
ply to Congress for relief orelse to request the District Attorney 
to sell the land under the judgment. This is the best and will ac- 
complish the purpose. The predicament is one which would occur 
frequently, if every man who foreclosed a mortgage took pains to 
make a search in the Federal courts, for there are a great many 
judgments and recognizances held by the United States. 





In Radford, assignee, v. Tolsom, U. 8. Cireuit Court, S. D. 
Iowa, 14 Fed. Rep. 97, the question arose whether an action pend- 
ing in a state court may be pleaded to a subsequent action between 
the same parties in the United States Court for the district embraced 
by the state for the same subject matter and the same relief. The 
court said the doctrine is now well settled that an action pendingin 
a foreign jurisdiction cannot be pleaded in abatement of an action 
commenced in a domestic forum, even if there be identity of parties 
of subject matter and of relief sought ; Smith v. Lathrop, 44 Pa. St. 
326; Barone v. Jay, 9 Johns. 221; Allenv. Watt, 69 Ill. 655 ; Insur- 
ance Co, v. Brune’s Assignee, 96 U. 8. 588; Stanton v. Embrey, 93 
U. S. 548. It is equally well settled that at law the pendency of a 
former action between the same parties for the same cause and relief 
ina court of a state in which the second action has been brought will 
be cause of abatement if pleaded in the second action; Insurance 
Co. v. Brune’s Assignee, 96 U. 8. 588. In Equity the general rule 
is the same; Story Eq. Pl. $$ 736-741. The question in this case, 
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however, the court say they do not find to have been ever finally 
settled by the Federal courts, and they cite Brooks v. Mills, 4 Dillon 
524; Loring v. Marsh, 2 Cliff. 322, and a note by the reporter upon 
the former case and also Earl v. Raymond, 4 McLean 233; U. S. v. 
Dewey, 6 Biss. 502; Lawrence v. Remington, Id. 44; Smith v. Atlan- 
tic Fire Ins. Co., 22 N. H. 21. After a discussion of the matter 
upon principle, they held that in the absence of any special facts 
to justify the institution of asecond suit, the pendency of a suit be- 
tween the same parties for the same relief and upon the same subject 
matter in astate court was a good plea in abatement to a suit after- 
wards brought in a Federal court within the same state. 





In Detroit Savings Bank v. Zeigler, Supreme Court of Michi- 
gan, October, 1882, the sureties who had given bond for the faithful 
performance of the duties of the principal as receiving teller of a 
bank were held liable for the embezzlement of funds which came in- 
to his hands while he was temporarily performing the duties of the 
general teller by the appointment of the cashier. The court say 
that the ruleis, of course, perfectly well settled that the sureties can- 
not be held liable for the performance of the duties of any other 
office than that named in the bond. Their liability is limited by 
the terms of the contract, and it is not competent to impose new 
duties upon an officer to the prejudice of his sureties, but they held 
that the well known course of business in banks was such that it 
isa usual part of the duties of one officer to assist another officer 
by doing his work during his temporary absence and that this must 
have been contemplated by the parties when the bond was made. 
Any such interchange of assistance as temporary need may require 
is fairly within the contemplation of the appointment and of the 
official bond. If it were not so every officer of a bank would re- 
quire an assistant or the business of the bank would come to a 
stop whenever temporary illness or any necessity whatever should 
for any time, however short, take him from his desk. 





THE great driven well contest, after having been carried on for 
many years in many circuits, has been carried into the Supreme 
Court and has been decided in favor of the patent. The cases in 
the Supreme Court were Wahl v. Hine and Wright v. Hine. They 
were argued on behalf of the patent by Mr. J. C. Clayton and Mr. 
A. Q. Keasbey, of New Jersey, and on the other side by Mr. Van 
Fleet and Mr. William Niles, of Indiana. The decision was ren- 
dered on Dec. 18th. The court was evenly divided, four to four, 
and the decree of the Circuit Court was affirmed. No opinion was. 
read. The decisions of all the Circuit Courts had been in 
favor of the patent. The case appealed embraced all the important 
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points of evidence which were contained in any of the cases and 
included the re-issue question which was made very prominent. 
Briefs were filed by Mr. George Payson, of Illinois, who was re- 
tained by the railroad combination against the patent and also by 
Mr. John B. Niles. 


In Pickler v. Harlan, Supreme Court of Missouri, Nov. 6, 1882, 
it was held that theindorser of a negotiable note, who indorses the 
same after maturity, and after the death of the maker, with full 
knowledge of his death, will be held responsible to its holder, 
without demand, protest and notice, the holder having in due time 
presented the note for allowance against the estate of the maker, 
which was allowed, but not paid because of the insolvency of the 
estate. 








THE ENGLISH JUDICATURE SYSTEM. 





The American Law Review for December contains an article 
written by M. D. Chalmers, in London, upon the English Judica- 
ture System. It furnishesa clear account of the nature and constitu- 
tion of the various courts and their methods of administering jus- 
tice as established and administered under the new judicature acts. 
As our courts here, in New Jersey especially, are modelled after the 
old English courts, and our system is substantially the same as 
their old system, it is of the utmost importance for us to under- 
stand the nature and effect of the bold and sweeping reforms which 
have been made in them and which have now had the test of seven 
years’ experience. 

Very little change was made by the judicature acts in the high- 
est court of appeal. An attempt was made to abolish the appellate 
jurisdiction of the House of Lords, but the proposal met almost 
universal protest from the bar and the jurisdiction was retained. 
The form of the court is, of course, entirely anomalous and, al- 
though it furnished a model for the old Court of Appeals of New 
York, it is not to be adopted here. And yet we may take one good 
hint in regard to a court of highest appeal from the English court 
as it exists in practice, and that is that only a few judges are nec- 
essary to constitute such a court. In theory any member of the 
House may sit in judgment on an appeal, but in practice only the 
law lords ever take part in the judgment, and as a matter of fact 
the appeals in all but extraordinary cases are heard by the Lord 
Chancellor and two or three of the Lords of Appeal in Ordinaty. 
These Lords of Appeal were added to the House of Lords in 1876. 
They are judges or barristers of fifteen years’ standing and are ap- 
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pointed and paid for the purpose of hearing the appeals. The 
number was originally two but is to be increased to four. There 
are now three, Lord Blackburn, Lord Fitzgerald and Lord Watson. 
A court consisting of three or four judges disposes of nearly all the 
cases in England on final appeal. Another important suggestion 
for us is contained in the simple method by which all cases are 
brought before the House ef Lords. By the act of 1876, section 4, 
every appeal, both in law and in equity, is brought by petition 
‘‘praying that the matter of the order or judgment appealed 
against may be reviewed before Her Majesty, the Queen, in her 
Court of Parliament in order that the said court may determine,”’ 
etc. 

It may be interesting to remark, in passing, on the argument ofa 
case before the House of Lords, while the counsel appear in gowns 
and full bottom wigs and stand upon a high platform, the judges 
sit in ordinary dress upon the benches on the floor of the house. 
They are supposed to be merely a committee of the House. It is 
not for a moment to be thought of that this position of the counsel 
upon a higher level than the judges should be adopted in our Court 
of Errors. The matter of the gowns and wigs can be left to the 
discretion of counsel. 

Mr. Chalmers’ article goes on to speak of the judicial committee 
of the Privy Council for Colonial and Ecclesiastical appeals, and 
disposes briefly of the criminal courts. Petty offences are tried 
summarily by Justices of the Peace, and in large towns by stipen- 
diary magistrates, who are barristers of seven years’ standing. The 
courts which try cases with a jury are the Quarter Sessions, the 
Recorders in cities and the Judges of the High Court. In a crimi- 
nal case tried before a jury no appeal lies from the verdict of the 
jury or the ruling of the judge, but when there is error on the rec- 
ord, a writ of error may be taken to the Court of Appeal and the 
judge has power to reserve a doubtful point of law for the opinion 
of the Court of Crown Cases reserved. Not more than fifteen or 
twenty cases are brought before this court in the course of a year. 

The inferior civil courts of England are not much known in this 
country, but they transact a great amount of business. They are 
of two kinds, the ancient city or borough courts and the modern 
statutory county courts. The former has unlimited jurisdiction 
in common law matters within the limits of the particular town 
where it is situate. The county courts were created by an act of 
1846. The country is divided into fifty-eight districts. To each of 
these a judge is appointed who holds court at specified times at the 
different towns in his circuit. Heis a barrister of not less than seven 
years’ standing, and receives a salary of £1,500a year. The courts 
have jurisdiction. of action of debt under £50 and now have an 
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equitable jurisdiction and some have an admiralty and bankruptcy 
jurisdiction. : 

Last year over a million suits were brought in the county courts 
and over four million pounds were recovered. Only nine hundred 
cases were tried by jury. There are appeals under certain restric- 
tions to the High Court, but the appeals are by no means numerous. 

The Supreme Court of Judicature is the tribunal into which the 
various superior courts are now consolidated. This court was crea- 
ted in 1875. It consists of two permanent branches, the Court of 
Appeal and the High Court of Justice. The main purpose of the 
consolidation was ‘‘ the fusion of law and equity,’ and to put an 
end to all conflict of jurisdiction, and in doing this the purpose was 
that the principles of equity jurisprudence should prevail over 
those of the common law wherever there was any conflict between 
them. 

The consolidation was effected by the act of 1873, (36 and 37 
Vict. c. 66), which came into effect in 1875, and the system was 
completed by the act of 1875, (88 and 39 Vict. c. 77). Alloriginal 
jurisdiction is vested in the High Court of Justice, and jurisdiction 
to hear appeals from this in the Court of Appeal. The power of 
rehearing in equity cases is transferred to the Court of Appeal. 
The High Court and the Court of Appeal together constitute the 
Supreme Court of Judicature. Thisds only a collective name for the 
other two courts. The High Court is divided into three divisions 
called the Chancery Division, the Queen’s Bench Division, and the 
Probate Admirality and Divorce Division. To each of these is as- 
signed the business which would formerly have belonged to the 
court from which it takes its name. The Queen’s Bench Division, 
however, represents the three old common law courts, the Common 
Pleas and the Exchequer, as well as the Queen’s Bench. At first 
there was a division corresponding toeach of these courts, but now, 
sitice the death of the old incumbents, the offices of Lord Chief 
Justice of the Common Pleas and Lord Chief Baron have been 
~ abolished, and these divisions have been merged in the Queen’s 
Bench Division. 

The Court of Appeal consists of six permanent members and three 
ex officio members who occasionally sit there, namely, the Lord 
Chancellor and the Presidents of the Queen’s Bench and Probate 
Divisions. The permanent members are the Master of the Rolls 
and five Lords Justices of Appeal. The court sits in two branches, 
but the judges are continually and purposely shifted from one of 
these to the other. Thus again it appears that three or four judges 
are considered sufficient to hear a case on appeal. 

Every appeal is now by way of rehearing, and therefore the court 
may, if it sees fit, receive evidence not given in the court below. 
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This is a very important improvement. The appeal is ‘‘ brought 
by notice of motion in a summary way, and no petition case or 
other formal proceeding other than such notice of motion,”’ is neces- 
sary. Bills of exceptions and proceedings in error, except in crim- 
inal cases, are abolished. Mr. Chalmers says: ‘‘The appellate 
procedure is as simple and rational and works admirably.’’ ‘‘ The 
procedure in the courts of first instance,’’ he says, ‘‘is a more moot 
point and the whole system of pleading is under reconsideration by 
a committee of the judges.”’ 

The judicature acts gave directions as to how the jurisdictions 
of the various courts consolidated into one should be exercised by 
that court. These directions Mr. Chalmers summarizes as follows : 
‘*1. The plaintiff may assert an equitable claim, and obtain an 
equitable remedy in any court. 2. The defendant may raise any 
equitable answer or defence in any court ; that is to say, anything 
which formerly would have been good by way of answer if the suit 
had been brought in chancery, or would have afforded ground for 
an injunction if the action had been brought at law. 3. The de- 
fendant may assert by way of counter-claim against the plaintiff 
any claim, legal or equitable, which he might have raised by a 
cross-suit at law or in equity. 4. The defendant may obtain relief 
relating to or connected with the original subject of the action 
against other persons, whether already parties or not. 5. All 
courts are to recognize equitable rights which appear incidentally. 
6. No cause in the High Court is to be stayed by injunction ; but 
what would have been ground for injunction is to be raised by way 
of defence, or upon an application to stay proceedings. 7. Sub- 
ject to the rules as to transfer from one division to another, every 
court (and the expression ‘court’ includes a judge sitting alone) 
is to apply all appropriate remedies and dispose of all matters in 
controversy. Section 25 lays down certain positive rules to be 
followed in matters where law and equity were formerly at variance, 
and then gives a general direction that ‘in all matters not herein- 
before particularly mentioned, in which there is any conflict or 
variance between the rules of equity and the rules of common law 
with reference to the same matter, the rules of equity shall prevail.’ 
Only the general outlines of procedure are indicated by the 
judicature acts themselves. The details are left to be worked out 
by rules of court made by a committee of the judges.”’ 

‘** A large body of rules has now been enacted forming in effect a 
more or less complete code of civil procedure. The rules of court 
are divided into sixty-four orders, each of which is subdivided 
into numbered rules. They are cited as ‘Rules of the Supreme Court; 
Order — Rule —.’”’ 

Mr. Chalmers illustrates the mode of procedure by an imaginary 
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case, and as it offers so many important suggestions for the changes 
which must soon be made in New Jersey, we shall quote this illus- 
tration in full and add the conclusion of his article. 

‘** Suppose Smith is the holder of a bill accepted by Brown, and 
is pressing him for payment. Brown, on the other hand, alleges 
that he accepted the bill to accommodate Smith, and that Smith is 
also indebted to him on anotheraccount. Smith takes the initia- 
tive. His first step is to issue a writ. Every action—and the term 
includes what formerly would have been called a suit in equity— 
—must now be commenced by a writ of summons, which is 
tested in the name of the Lord Chancellor. The writ must 
be indorsed with a statement of the nature of the claim 
made. It commands the defendant to enter an appear- 
ance thereto within eight days, otherwise judgment may go against 
bim by default. The next step is for the defendant or his solicitor 
to enter an appearance. In the case supposed the plaintiff's claim 
would be for a liquidated sum. He may, therefore, take advant- 
age of the new summary procedure provided by R. 8. C. Order 
XIV. In order to do this he must have indorsed on his writ full 
particulars of the nature of his claim instead of the ordinary gen- 
eral statement. The plaintiffs next step is to swear an affidavit 
verifying his cause of action, and stating that in his belief there is 
no defence to the action. As soon as the defendant has appeared 
to the writ, the plaintiff may serve on him a copy of the affidavit 
and a summons returnable before a judge at chambers calling on 
him to show cause why the plaintiff should not be at liberty at once 
to sign final judgment for the amount indorsed on the writ, and 
costs. This new summary procedure works very well in cases where 
formerly actions were defended, and dragged out for months, merely 
for purposes of delay. It recognizes the double functions of courts 
of justice: they are debt-collectors as well as the arbiters between 
man and man in bona fide disputes. In the imaginary case Brown 
wonld make an affidavit in opposition, stating that he accepted the 
bill for the plaintiff's accommodation, and that he had across-claim 
against Smith. The judge thereupon, if a prima facie case was 
made out by the defendant, would give leave to defend. In that 
case the action would proceed in the ordinary way. The next step 
would be for the plaintiff to deliver his statement of claim. This 
pleading (which has superseded the old declaration at common law 
and bill in Chancery) contains a short written statement of the facts 
on which the plaintiff relies, and ends up with a statement of the 
relief which he seeks. It is not sworn, or signed by counsel. Ifa 
pleading exceeds ten folios it must be printed ; in other cases print- 
ing is optional. The next step is for the defendant to deliver his 
statement of defence, the pleading which has superseded the old 
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plea and answer. If the defendant has any cross-claim, he may add 
to or include in his defence a counter-claim, which corresponds 
with the statement of claim. The plaintiff in his reply may nega- 
tive the allegations of the statement of defence by simply joining 
issue thereon, but he must deal specifically with the allegations in 
the counter claim. The defendant would then end up by joining 
issue on the reply. While the pleadings are going on either party 
may administer written interrogatories to the opposite party, which 
must be answered on oath, subject to an appeal to the judge at 
chambers to disallow irrelevant questions. Either party may also 
make the opposite party disclose on oath all the documents in his 
possession relevant to the action, and, unless the documents are 
privileged, may obtain inspection of them. When the pleadings 
are complete, the plaintiff may give notice of trial, specifying the 
mode of trial he desires to have,—that is to say, tried by a judge 
alone, trial by a judge and jury, trial by a judge with scientific 
assessors, or trial by an official or special referee. If the plaintiff 
omits to give notice of trial, the defendant may do so. If the de- 
fendant desires a jury, and the case isin the nature of a common 
law action, he is entitled to a jury as of right. Ifthe case is tried 
with a jury, the evidence must be given viva voce. If the case is 
tried by a judge alone, the evidence may, by consent, be taken by 
affidavit. When a case is tried by a judge, judgeand jury, a judge 
and assessors, the trial must be in open court. In the imaginary 
case there would probably be a jury. The judge can either take 
the opinion of the jury on the facts generally, or he can put specific 
questions to them. The latter course is that usually followed. If 
the judge finds there is a difficulty in applying the law to the find- 
ings of the jury, he may reserve his judgment, and take the case on 
further consideration another day after the jury has been dis- 
charged. The points of law are then argued before him, and when 
he has made up his mind he gives his judgment. Only barristers 
or parties themselves are heard in the high court. A solicitor has 
no right of audience there. Where the plaintiff succeeds on his 
claim, but the defendant succeeds on his counter-claim, judgment 
is given for the balance; and the costs, unless otherwise ordered, 
are taxed distributively. Under Order LV, the court has now com- 
plete control over costs. Execution may be issued immediately 
after judgment, unless the judge otherwise orders. The time for 
appealing from an interlocutory order or judgment is twenty-one 
days. The time for appealing from final judgment is one year.”’ 
The distinction between legal and equitable proceedings is not so 
nearly obliterated as might be inferred from this account of a suit 
in the High Court. Suits for equitable relief are brought in the 
Chancery Division, or are removed there if they are brought else- 
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where ; but all the divisions have equity jurisdiction, and any 
judge can administer equitable relief in a common law case tried 
before a jury. Every thing has been done with a view to the ex- 
tension of the principles of equity to all cases, and to make the 
procedure the same in all cases, except so far as the nature of the 
relief or the mode of trial may require a difference. 

Mr. Chalmers says that seven years working of the acts has done 
much to break down the technical divergences between common 
law and equity, and he thinks that the bringing of all the courts 
together under one roof in the new ‘‘ Royal Courts of Justice,”’ 
which was done last month, will prove to be an important step in 
the same direction. E. Q. K. 





CORRECTION OF THE RECORD.* 





On the trial of an appeal in proceedings in bastardy, the verdict 
of the jury against the prosecutor was taken by the crier in the ab- 
sence of the judges, and when neither the clerk nor counsel were 
present. The crier made a minute of the verdict and discharged 
the jury. From the minutes of the crier a judgment was entered, 
an order of filiation made, and the proceedings were duly enrolled 
by the clerk. The record stated that the jury, after a short ab- 
sence, returned into court, and being called, all appear and say 
that they have agreed upon their verdict, and by their foreman do 
further say, etc. The proceedings were taken into the Supreme 
Court by certiorari, and the writ was dismissed on the ground that 
the record imparted absolute verity, and that the Supreme Court 
held that the Supreme Court could not notice the facts which ap- 
peared in the evidence taken upon the certiorari in regard to the 
manner in which the verdict was taken. This was reported in 12 
Vroom 55. The prosecutor then obtained from the court of Quar- 
ter Sessions a rule to show cause why the judgment should not be 
set aside. Upon this, testimony was taken. The clerk and the 
crier testified that the verdict was not taken in the presence of the 
court, but before the crier alone. The truth of this testimony was 
conceded. On the hearing the court discharged therule. This ac- 
tion of the Quarter Sessions was brought up to the Supreme Court 
by certiorari. Upon this the Supreme Court delivered the opinion 
which is the subject of this article, and which it is proposed to show 
is unsound and subversive of settled principles. 

The return of the sessions contained: First, a statement that the 
verdict was returned in open court ; and second, the uncontradicted 





*State ex rel. Davis v. The Township of Delaware, 13 Vroom 513. 
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testimony of the witnesses, the crier and sheriff, that the verdict 
was taken by thecrier in the absence of the Court. The decision is: 
‘*That so long as the return contains the statement that the verdict 
was returned in open court, it is utterly useless to attempt to em- 
body in the return anything in opposition to this statement ; that no 
attack could be made upon the judgment, based upon the untruth of 
that statement.”’ 

The opinion concedes on the authority of numerous cases that a 
verdict delivered to the crier in the absence of thecourtis void. It 
is also conceded that the method of attack is proper, but it is insisted 
that the fiction that the jury returned into ‘‘court and delivered their 
verdict,’’? cannot be met with the fact that the court had adjourned 
when the jury returned with their finding. It is asserted that the 
record imparts verity in a direct as well as a collateral attack. The 
memorials of the proceedings made by the clerk are placed on the 
high ground of absolute verity. But again the opinion says: ‘‘The 
power inheres in every tribunal to take care that its records speak 
the truth,’’ and again, ‘‘in each court subsists the sole authority to 
see that its proceedings are accurately recorded.’’ But what can be 
said of power to make records speak the truth if it cannot be exer- 
cised? Paralized power over records is of but doubtful usefulness. 
If this decision is right there is need of legislative aid. 

But there is no need of legislative relief. The decision is wrong, 
fundamentally wrong. The opinion intimates that the power in this 
case, inheres in the Sessions to correct its records, and prevent them 
from working irrevokable wrong. This is the nest-egg of error. If 
the Sessions has such power, and it inheres in the Sessions alone, 
still the Supreme Court erred in not acting, as the Sessions should 
have ruled on the case as it stood on the uncontradicted evidence that 
the records were wrong. It iselementary law that the writ of certio- 
rari transfers the cause to the Supreme Court, bodily. The Supreme 
Court when they have possessed themselves of the case on this ‘‘all 
searching’’ writ become for the purposes of the case removed, a Su- 
preme Quarter Sessions Court, whose function is to decide correctly 
and independently of what the lower court did. They examine the 
case and decide it as it should have been decided below. Dickinson 
in his Quarter Sessions 836, says of this writ, that it ‘‘only substi- 
tutes the court above for that below, so that whatever ought to have 
been done at the Sessions, had the case remained there, it is the duty 
of the court above todo, when the case is removed,”’ 1 Bac. Abr. 574; 
1 Salk. 352; 1 Tidd. 413; 4 B. & C. 401; 1 Dowl Pr. Cas. 510. The 
question then is before the Supreme Court on first intention. They 
have nothing whatever to do with what the court belowdid. They 
are. to decide the case just as though they had issued the rule to 
show cause returnable before themselves. The insistment is that 
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inasmuch as the testimony was uncontroverted, the facts sworn to in 
the return stand on the high ground of a special verdict—facts found 
by the court ina state of the case orina billof exceptions, Cooly v. 
Bancroft, 14 Vr. 368 ; Newton v. Pope, 1 Cow. 109 ; Carnes v. Platt, 
1 Sweeny 146; 3 Barb. 112. The court will look into the whole evi- 
dence to see whether the Wisi Prius judge did not err in refusing to 
direct a verdict on the suggestion that the evidence was all one 
way. Story v. Bruan, 15 N. Y. 524; Goeletv. Ross, 15 Abb. 251 ; 
Prop. v. Beck, 35 Barb. 651. 

If these principles are well founded, the task of the Supreme Court 
was very easy, for it is well settled that courts owe a debt of justice 
to see that their records speak nothing but the truth in fact. Dewey 
v. Ten Eyck, Penn. 1,023; Phillips v. Wigdon, Busbee (N. C.) 380; 
Mayo v. Whetson, 2 Jones (N. C.) 235; Murphy v. Wood, Id. 63 ; 
Hollister v. The Judges, 8 Ohio St. 202; Doty v. Rigour, 9 Id. 526. 

But the Supreme Court say: ‘‘The rule toshow cause, therefore, 
to receive any consideration, must be treated as a rule to amend the 
records,’ etc. The physician said as the case stood, he could not 
treat it; buthe would give the patient something to throw him into 
fits, as he was skillfulin treating fits. To turn this investigation into 
an application to amend, and then declare that all amendments are 
discretionary defects, is to turn the investigation into an avenue that 
is as familiar as the fits to the quack doctor. But the difference be- 
tween this case and the patient’s is, that while the patient may have 
been susceptible of being thrown into fits, this case is a pure ques- 
tion of law and cannot be turned into a case of discretion. The 
case will not turn to adapt it to the skill of those called upon to 
treat it. 

It is obviously incident to the powers of every court to determine 
whether there be a verdict or not. Until there is a verdict there is 
no trial. A jury trial which does not result in a verdict is intelli- 
gently denominated a mistrial. Mistrials are among the most com- 
mon miscarriages at Wisi Prius. The venerable Chief Justice 
says in Middleton v. Quigley, 7 Halst. 356, ‘‘and inasmuch as 
there is nothing from which we can learn the opinion of the jury 
on the omitted issue, there is nothing whereby an amendment can 
be made,”’ Stewart v. Fitch, 2 Vr. 19; 12 Vr. 257. Suppose a trial 
had without any issue joined, as in Shuff v. Stillwell, 6 Halst. 
282 ; Ellison v. Isles, 11 Ad. & El. 665 ; or by eleven jurors, Briant 
v. Russel, 1 Penn. 146 ; Mitten v. Snook, Id. 911, or in case one of 
the jurors cannot deliberate on account of sickness, Den. v. Bald- 
win, 2 Pru. 945, are these cases not properly denominated mis- 
trials? With what propriety could applications to set. aside judg- 
ments based on such verdicts be tortured into applications to 
amend? Amend means to mould, revise, reform. It does not 
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mean to annihilate. The ruledemanded that the verdict be ad- 
judged anullity; but the court changed it from a simple case of al- 
legation and proof to an applicationforanamendment. They say: 
‘*The action of the court was founded in the fact that over two 
years had elapsed before making the application toamend. That 
the error, if proven, was technical, and that in the meantime suit 
had been brought on the bond given in the bastardy proceedings. 
It is the propriety of this action of the Court of Quarter Sessions 
that we are called upon to review. It does not involve a question 
of power, but a question of judicial discretion. Were it the 
former, it would be reviewable; as it is the latter we have no 
more power to review it than if it was arefusal to amend the plead- 
ings in a cause.”’ Discretion is thus promulgated as a rule of 
decision. If this be case law there is good reason for the Leg- 
islature to abolish discretion as arule of property or personal 
rights. The opinion concedes that no length of time will invigorate 
a void verdict ; but discretion plus time will. They say ‘‘the 
error, if proven, is technical.’’ Remedies are questions of legal 
right, and not of grace or discretion. They are dealt out by 
modern courts by law, settled rules and principles of right. 
Whether these fixed rights are unseemly, indecorous, or technical, 
they cannot, must not be affected by the application of any such 
objections. Will the Supreme Court say that it was legally dis- 
creet for the Sessions to refuse to set aside a judgment based ona 
verdict taken out of court simply because the application was not 
made in two years, or because the point was technical, or both ¢ 
Roberts v. Spurr, 3 Dow]. 551. The Supreme Court, by the certi- 
orari, was called upon for decision upon the rule, not to review the 
propriety or impropriety of the acts of the Sessions. To enunciate 
a few abstract principles did not deal with the concrete case. In- 
stead of dealing with the case they dis missed the writ. Nobody 
moved to quash or dismiss the writ. A decision upon the allega- 
tions and proofs on the return of the rule was what the relator had 
aright toexpect. The questions of expediency, public policy,good 
taste, technical defeat of the law, were not involved in the allegations 
and proofs. The court co-ordinate the application to set aside the 
_ verdict with a motion to amend the pleadings, and then assume it to 
be an axiom that a refusal to amend pleadings cannot be reviewed. 
The court by refusing to amend can practically abolish any ben- 
eficent statute, if this be the law; White v. Spencer, 14 N. Y. 247. 
But the law is settled otherwise, and upon examination there will 
be found no escape from the doctrine laid down in Russell v. Conn., 
20 N. Y. 831. Thecourt say: “ It is true that the allowance of 
an amendment, when one is required, is the exercise of a discre- 
tionary power, but it is erroneous to refuse to exercise that dis- 
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cretion in a proper case ; citing The King v. The Justices of Kent, 
14 East. 395, which fully bears out the proposition.’’ In1 Blackf. 
21, Judge Blackford says: ‘‘ But itis contended that a refusal to give 
a new trial cannot be assigned for error, because the granting rests 
solely in the discretion of the court below. If this argument was 
carried further and showed that a new trial was only a matter of favor, 
it would be conclusive.’’ It is distinctly held in 3 Gr. 144 that the 
question whether a verdict ought or ought not to be set aside, al- 
though it is said to be addressed to the sound discretion of the court 
is nevertheless a question of law * * * *‘but,’’ says the learned Chief 
Justice, ‘‘ having non-prossed the plaintiff, and thereby put him out 
of court, they had no right to recur toa verdict which had been set 
aside, and had, therefore, no legal existence, and enter up final judg- 
ment thereon against the plaintiff, thereby concluding his rights 
Sorever on the merits of the case.”’ 

In Pratt v. Munroe, 34 Barb. 298, Allen J. says: ‘‘ Every rule of 
law applicable to a case must be enforced at the demand of any 
suitor. Courts have not the right or legal power to refuse it.”’ 

The true principle is stated in Powell in Appellate Proceedings 
198: ‘* But where the evidence of the facts depends upon the weight 
or character of the evidence,and that was determined and acted upon 
in the court below, the Appellate Court would probably let the mat- 
ter rest upon the decision below, unless there was something else in 
the record to control the question; and thus the matter would rest 
like all other cases where there were not sufficient facts or evidence 
to demonstrate the error complained of. It would of course rest 
where the court below placed it. 

Thus whatever rested in sound discretion could not be assigned 
as error, but whatever upon the facts and circumstances could not 
be defended as such, must upon the same principle as other errors be 
reversed. Soin Pratt v. Foote, 5 Seld.463, it is laid down, ‘‘ Where, 
however, there is no conflict of evidence and no dispute about the 
facts in the case, the conclusion to be drawn from these facts is a 
question of law. In the present case, I can see no discrepancy in 
any portion of the testimony. There is a perfect concurrence be- 
tween the witnesses on both sides in respect to every fact concerning 
which they mutually speak. If the court below has erred at all, 
therefore, its error is as to the legal effect of these undisputed facts, 
and this error, if one has been committed, it is the duty of this court 
to correct.’? No number of years can invigorate a void verdict, Rob- 
erts v. Sparr, 3 Dow]. 551; Garratt v. Hooper, 1 Id. 28; Hausen v. 
Shackelton, 4 Id. 48; and discretion based upon a waiver of nullity 
only shows the proximity of discretion to caprice and its remoteness 
from law. 

The case under review is one of the simplest in practice. It is 
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said in Freeman on Judgments, § 72: ‘‘The object in every litiga- 
tion is to obtain from some court a final determination of the rights 
of the parties. That determination is invariably what the judges di- 
rect, and not invariably what the clerks record. The power of the 
court to make the record express the judgment of the court with the 
utmost accuracy, ought not to be restricted. Upon any suggestion 
of error, the court ought to beat liberty to ascertain the existence or 
non-existence of the alleged error by any satisfactory evidence.”’ 

The record is made up in some cases after the term, and thus the 
opportunity for asking for corrections while it is still in the breast of 
the judge is never presented. In most cases the clerk acts from his 
recollection of what is done and said, as well as from loose, imperfect 
memoranda. Why then should the accuracy of his memory not be 
tested by the memory of other persons then present and more espe- 
cially that of the judges, whom he may have imperfectly understood ? 
Why may not the trial of an issue as to the correctness of a written 
memorial be brought to a more just and satisfactory conclusion by 
hearing all the proofs offered by both parties, tending to throw any 
light upon the controversy, than by conferring the investigation toa 
mere inspection of such evidence as happens to be on or among the 
records in the case? These records are confessedly liable to the 
same errors and omissions as the one sought tu be reformed. 

J. J. C., Camden, N. J. 


HOPKINS v. STEAMTUG CLIFTON. 
(U. 8. Dist. Court, Dist. of N. J. Filed Dec. 8, 1882.) 


Negligence in Navigation. He/d, That collision would not have occurred if those in 
upon the facts appearing in evidence, the charge of her had observed the rules of navi- 
steam tug Clifton was in fault and that the gation. Decree for libellants. 


Messrs. Bedle, Muirheid and McGee for libellants. 

Messrs. Goodrich, Deady and Platt for claimants. 

Nixon, J.: This action is brought by the owners of the steam 
tug Johnson Brothers, against the steam tug Clifton, for damages 
arising from a collision. The libel alleges that on the evening of the 
10th of October, 1881, the tug boat Johnson Brothers was steaming 
down the East River from Seventeenth Street, New York City, 
bound for Jersey City ; that said tug left Seventeenth Street at six 
and one-half o’clock in the afternoon, in a flood tide ; that shortly 
afterwards she discovered a tug boat coming up the river, in shore 
with a sloop in tow, and so shaped her course as to pass on the 
outward or eastern side of said tug and tow. That she then saw 
coming out from under her stern the tug boat Clifton, showing a 
red light and a high white light. The Johnson Brothers immedi- 
ately ported her helm and blew one whistle, and still seeing the 
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red light of the Clifton and not hearing any answer to the whistle 
put her helm hard a port and again blew one long whistle and the 
pilot rang four bells, to stop, slow and back said Johnson Broth- 
ers, which were at once obeyed. Upon the second whistle being 
blown, the Clifton replied with two short whistles and then swung 
around and showed both of her head lights, and about five seconds 
afterwards struck the Johnson Brothers on the port bow about four 
feet aft of her stern and cut her about two thirds in two and left 
her in a sinking condition. The said collision occurred a few min- 
utes after half-past six o’clock on the evening aforesaid, off Tenth 
street, in the East River and on the New York side. That just 
previous to the collision and immediately before putting her helm 
hard a-port, the Johnson Brothers was heading straight down the 
river ; that it was not dark, but the weather was fair and lights 
at the time could be plainly distinguished. It further alleged, 
that at the time when the two vessels first came in sight of each 
other, they were meeting end on, or nearly end on, so as to involve 
risk of collision and that if the Clifton had put her helm a-port, 
or if she had kept her course, or if she had backed or taken any 
of the precautions to avoid a collision, which the Johnson Brothers 
did, the collision would have been avoided. The answer of 
the respondents denies the statement of facts in the libel and 
claims that on the evening in question the Clifton had landed 
near the South Ferry in New York and was going up the river to 
Twelfth street for water, and was running pretty close along the 
piers on the New York side ; that when off Fifth or Sixth street, 
she sighted ahead the tug-boat Sarah with a schooner in tow on her 
star-board side; that when the Clifton got about off Ninth street 
pier, she was close behind the schooner ; that the Clifton as soon as 
she passed Ninth street hauled a little to port, intending to pass in- 
side the schooner; that before the Clifton thus hauled in she had 
seen the green light and not the red light of the Johnson Brothers ; 
that if the Johnson Brothers had kept her course, she would have 
gone considerably to the star-board of the Clifton—the said vessels 
being neither end on, nor head to head, nor nearly so—but that just 
about the time the Clifton had hauled to port after passing Ninth 
street, the Johnson Brothers gave one blast of her whistle which 
was instantly answered by the Clifton with two blasts of her 
whistle ; that thereupon the Johnson Brothers gave another single 
blast, which was also answered by the Clifton with two blasts, when 
suddenly and for the first time, the red light of the Johnson Broth- 
ers came into view and the engine of the Clifton was stopped and re- 
versed and her wheel hove hard-a-starboard ; but that almost imme- 
diately the collision occurred—the starboard bow of the Clifton and 
the port bow of the Johnson Brothers coming into violent collision. 
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After examination of the voluminous and contradictory testimony, 
I am of the opinion that the Clifton was in fault and that the collis- 
ion would not have occurred if those managing her had observed the 
rules of navigation applicable to the case. The two vessels were ap- 
proaching each other, nearly end on, involving the risk of coming 
together. The eighteenth Sailing Rule, § 4233 of the Rev. Stat. of 
U. 8., requires, under such circumstances, that the helms of both 
vessels should be put to port, so that each vessel may pass on the 
port side of the other. The Johnson Brothers obeyed this rule but 
the Clifton did not. Her pilot determined to pass the Sarah and her 
tow on the larboard or New York side, and in order to do this she 
-starboarded her helm, although by so doing she was brought across 
the track of the Johnson Brothers and came into collision with her. 
Besides the Clifton was in fault in answering the single whistle of 
the Johnson Brothers with two whistles. By the first rule of ‘‘ the 
regulations for the government of pilots, adopted by the Board of 
‘Supervising Inspectors in June, 1871, and amended in January, 
1875,”’ it is prescribed that ‘‘when steamers are approaching each 
other head and head, or nearly so, it shall be the duty of each 
Steamer to pass to the right, or on the port side of each other ; and 
the pilot of either steamer may be first in determining to pursue 
this course, and thereupon shall give as a signal of his intention 
one short and distinct blast of his steam whistle, which the pilot of 
the other steamer shall answer promptly by a similar blast of his 
steam whistle, and thereupon such steamer shall pass to the right, 
or on the port side of each other.’”’ The pilot of the Johnson 
Brothers was the first to determine the course, and by one whistle 
gave notice to the Clifton to port her helm and pass to the right. 
But the pilot of the Clifton, wishing to go into the Twelfth street 
dock by the shortest way, declined to accede to the arrangements, 
and replied with two whistles rather than one. It was as if he had 
said to the Johnson Brothers: ‘‘I hear your single whistle, but I 
give you notice by returning two whistles that I do not mean to com- 
ply with your request, and go by you on your port side. I prefer 
to hug the wharves and pass you on your starboard side, although 
the first rule or regulation governing us gives the pilot of either 
-steamer the right of first determining on which side he will pass 
the other; and when he has given the notice of his determination 
by a single whistle, the other must accede by returning the same 
signal and passing to the right or on the port side of each other.” 

There must be a decree for the libellants, and a reference to as- 


certain the damages. 
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INGERSOLL, EXECUTOR, Etc.,v. INGERSOLL, Et Als. 
(Court of Chancery of New Jersey. October Term, 1882). 


Will.— Zstate or Personal Privilege. — 
A will contained this clause: “It is my 
wish that my wife, Margaret, shall have the 
privilege of occupying so much of the house 
in which I now live as she may need during 
the time she remains my widow;” and after 
making certain legacies the testator gave all 


Held, That the gift to the widow was only 
of a personal privilege. She was not enti- 
tled to give or to lease it to others. The in- 
clination of the courts is to construe such 
gifts to be estates; but it is a question of in- 
tention, and here the intention appears to be 
otherwise. 





the residue of the estate to his son. 

Bill for construction of will. 

Mr. A. R. Shay for complainant. 

THE CHANCELLOR: William 8S. Ingersoll by his will, after pro- 
viding for payment of his debts and general expenses, gave to his 
wife $1,000 and directed his executors to put $1,000 at interest and 
pay her the interest for life; the principal, after her death, to go to 
any child or children she might have by the testator, and if at her 
death she should leave no such child or children, in that case he 
gave the principal to his son Frank. He then gave her the use of 
his household goods so long as she should remain his widow and 
added: ‘‘It is my wish that my wife Margaret shall have the priv- 
ilege of occupying so much of the house in which I now live as she 
may need during the time she remains my widow.”’ He then gave 
pecuniary legacies to his daughters by his first wife and to his 
grandson and granddaughter, and then gave all the rest and resi- 
due of his property of whatever description not thereinbefore dis- 
posed of to his son Frank, whom he appointed sole executor. 

The questions presented for decision are: What is the interest 
of the widow under the will in the house; whether it is such that 
she may lease or otherwise dispose of her right therein to a stran- 
ger; whether she has any right in the curtilage, (the lot is a town 
lot in Newton,) and whether the fee of the house and lot passes 
under the residuary clause to Frank. 

The fee of the house and lot passes by the residuary devise to 
Frank,subject to the right of his stepmother, the widow, to occupy 
so much of the house (according to the language of the will) as she 
may need during her widowhood. Her right is a personal one. 
Under the gift of the free use and occupation of a house, the donee 
is not confined to a personal use so that he is debarred from letting 
the property during the continuance of his interest; King v. Ink 
of Eatington, 4 T. R. 177; Rabbeth v. Squire, 4 DeG. & J. 406. 
But it is a question of intention; and if it appears from the terms 
of the gift or the context of the will that a personal use only was 
intended, the enjoyment of the gift will be confined accord- 
ingly. As in Maclaren v. Stainton, 4 Jur. N. 8. 199, where there 
was a gift over if the donee ceased to occupy the house ; and in 
Stone v. Parker, 29 L. J. Ch. 874, where there was a direction to 
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sell if the donee refused to occupy. The giftin the case under con- © 


sideration is not of the right to occupy any definitely designated 
part of the house, but such part of it as the widow’s personal con- 
venience may require. This reference to her personal requirements 
is evidence that the testator contemplated a merely personal use, 
and so indeed are the terms of the gift generally. The inclination 
of courts in constructing gifts of this character is towards holding 
them to be estates, and that has quite uniformly been done where 
the gift was of the whole property or of a specified part; but, as 
before stated, it is a question of intention, and there are cases in 
which, under language such as that by which the gift in this case 
is expressed, they have held the gift to be a mere personal privi- 
lege. In Kingman v. Kingman, 121 Mass. 249,a testator by his 
will devised as follows: ‘‘I give to my wife, Fanny Kingman, the 
use and improvement of all my part of the dwelling house where 
we now reside, except the right and privilege therein which is here- 
inafter devised to my daughter Tempy. 1 give to my daughter 
Tempy the use and improvement of so much of my house as she 
may need during her life.’’ It was held that the daughter had a 
personal interest in the nature of an easement or servitude. And 
so too in Maeck v. Nason, 21 Vt. 115, where a testator gave his 
daughter the right ‘‘ to live and remain in his house so long as she 
remained unmarried.”’ 

The gift of a house includes the curtilage also. And here the 
gift of the use and occupation of part of the house must reason- 
ably be held to include the use of the curtilage in common with 
the occupant or occupants of the rest of the house. 





CODDINGTON v. BISPHAM’S EXEC’RS. 
(Court of Chancery of N. J. October Term, 1882.) 
Legacies. — Mortgages to be paid before All the debts had been settled except the 


Legacies. A legatee is not entitled to deficiency on a decree of forcloseure made by 
be paid until after the testator’s debts are thetestator. edd, that the mortgagee was 
paid: until then there is no fund for the _ entitled to the surplus before the legatee. 
payment of legacies. 

On application for money in the hands of a receiver appointed by 
the court. 

Mr. R. E. Chetwood, for creditor. 

Mr. H. K. Coddington, for legatee. 

VaN Feet, V. C.: The question in dispute between the parties 
to this application is,-whether certain moneys under the control of 
the court, and which represents the rents received from certain 
mortgaged premises, shall be paid to the person who holds the 
mortgage thereon, or to the legatees of the mortgagor? The facts 
out of which the controversy arises may be summarized as follows : 
Three legatees under the will of Smith Coddington, deceased, 
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brought suit in this court, against the executors thereof, charging 
that they were mismanaging and wasting the estate under their 
control, and praying that they might be required to account here, 
that the estate might be settled here and the legatees paid under 
the direction of this court, and also for the appointment of a re- 
ceiver. Among the property which the executors were charged 
with mismanaging was a lot, with a dwelling thereon, situate in the 
city of Rahway. They were charged with collecting the rents and 
wrongfully refusing to apply them to the discharge of the taxes as- 
sessed against the house and lot. The house and lot were subject 
to a mortgage of $2,000, executed by the testator. Shortly after 
the bill was filed, a receiver, to take charge of the house and lot 
and collect the rents, was appointed with the consent of the exec- - 
utors. Afterward the mortgage was foreclosed, and the house and 
lot were sold, under a decree of this court, for $1,200 less than the 
amount decreed to be due on the mortgage. The receiver has ac- 
counted, and there remains in his hands, of the rents received, a 
balance of over $300. It is admitted that the expenses of the ad- 
ministration, and all the debts of the testator have been paid, ex- 
cept the balance due on the mortgage, and that the only persons 
who have any right to the balance in the hands of the receiver are 
the mortgage creditors.and the legatees under the will of the mort- 
gagor. . 

Counter-claims to the moneys are made. One of the legatees as- 
serts his claim on affidavit and notice, and the mortgage creditor 
makes his claim by petition, in which he asks that he may be made 
a party to the suit instituted by the legatees, and, after being so ad- 
mitted, that the moneys may be ordered to be paid to him. 

When the matter was first fully opened, so that the nature of 
the opposing claims could be clearly seen, I thought it proper to 
intimate to counsel, that it was probable neither of the parties 
could successfully claim the moneys, and that if they were dispos- 
ed of in a strictly legal way, they would have to be ordered paid 
to the mortgagor’s executors, in order that they might be put in 
due course of administration. Both counsel at once said that 
nobody wanted that course adopted ; that if the moneys reached 
the hands of the executors, it was quite probable they would be 
lost to both creditor and legatees, and that in view of that fact, and 
because the amount in dispute was small, that if the proceedings 
were taken to have the executors removed, and some other repre- 
sentative of the testator appointed in their place, a large part of it 
would be consumed in legal expenses, they had agreed to bring the 
‘matter informally to the attention of the court, and all they desir- 
ed was an opinion, whether, in the due administration of the fund, 
it should be paid to the mortgage creditor or to the legatee. All 
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matters of substance, as well as of form, standing in the way of 
reaching that question regularly, and deciding it so as to bind the 
parties, were to be considered waived. 

On the question so presented, I do not think there can be two 
opinions. The money in dispute represents income from the prop- 
erty which was pledged to pay the mortgage debt ; the money is 
in the possession of a tribunal to which both claimants have ap- 
pealed for aid—the legatee to be protected against the wrongful 
conduct of the executors, and the mortgagee for the collection of 
his debt—and in disposing of the money that tribunal must have a 
careful regard for the relative rights and position of the parties. 
The legatee stands simply in the rights of his testator, and he, in 
this case is a debtor, and that too by the decree of this court. If 
he were the claimant, and it appeared, as it now does, that he stood 
by the decree of this court, indebted to the other claimant, in a sum 
largely in excess of the sum in the possession of the court, it could 
scarcely be regarded as respectful for him to ask the court to hand 
the money over to him and let its decree go unperformed. Such a 
request might very properly be regarded as a solicitation to the 
court to allow its decree to be contemned beforeits face. His lega- 
tee cannot stand a whit higher. He must trace his right through 
his testator, and if the court would not give the money to his tes- 
tator, it should not give it to him. And of what advantage to the 
legatee would an order be that the money should be paid to him? 
There is no estate properly applicable to the payment of legacies 
until the testator’s debts are paid. Legatees have no rights, as 
such, until the creditors of the testator are satisfied. A legatee is 
not entitled to the payment of his legacy untilhe has given a re- 
funding bond. And though a creditor may be barred of his action 
against the executor of his debtor, he is entitled to a remedy 
against his debtor’s legatee, if the legatee has received his legacy. 
Rev. 765, §67. A payment should under no circumstances be or- 
dered to be made to the legatee, except on condition that he first 
executed a refunding bond, andif he received the money upon such 
terms, it would do him no good—for he would be bound to return 
it—unless he is in such indigent condition that his bond is worth- 
. less, and then to order the money paid to him, would, to state the 
truth plainly, be handing the money over to him that he might re- 
tain it against his testator’s creditor. That the court cannot do. 

As between the two claimants tke creditor is entitled to the 
money. 
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FRANCIS S. COOPER Etals. ». RALPH V. M. COOPER, JR. 
(Courtof Chancery of N. J. October Term, 1882.) 


Trusts.—General and Speeial.—A will the trust was special and that the principal 
directed that the defendant’s share of the of the share must remain in the hands of 
proceeds of real estate should remaininthe the surviving trustee, and that the income 
hand; of trustees and the income thereof be alone could be appropriated to the support 
appropriated to the defendant’s support and __ of the defendant. 
maintenance at their discretion. He/d, that 


Bill for partition. Answer in nature of a cross bill. On final 
hearing. 

Mr. John F. Joline for complainants. 

Mr. H. A. Drake for defendant. 

THE CHANCELLOR: This is a suit for partition, and the question 
presented is whether the defendant is entitled to a decree directing 
that the proceeds of the sale of one-sixth of the land in respect to 
his interest in which he is made a party, be paid over to him. The 
parties claim title under the will of Dr. Joseph Fitield. By the 
will the testator devised all his real estate to his trustees for the 
purposes of the will as thereinafter set fomh. By a subsequent 
clause of the will he directed his trustees when his youngest grand 
child should reach majority to convey all his real estate, except 
certain ground rents, to all the children of his daughter Louisa, 
except one whom he names and for whom he had otherwise pro- 
vided, and the issue of such as might be dead leaving issue, in 
equal shares, as tenants in common; the issue of any deceased 
child to take the share which the parent would have taken if liv- 
ing ; except the share of his grandson, Ralph V. M. Cooper, (the 
defendant) which should continue to be held in trust as before pro- 
vided, and the income alone thereof appropriated as he had pre- 
viously directed in the case of his share of the personal estate. The 
direction referred to is that the share of personal estate shall be re- 
tained in the hands of the trustees and the income thereof be 
appropriated to the defendant’s support and maintenance at their 
discretion. There is no further provision in reference to the de- 
fendant’s share of or interest in the real estate. The defendant in- 
sists that the trust is a dry one, that he is the equitable owner of 
the fee of the share and that as the trust is to appropriate the in- 
come to his benefit he is entitled to have the proceeds of the sale 
of the share under the proceedings for partition paid tohim. He 
seeks to nullify the trust. The principles which govern the sub- 
ject are familiar elementary law. A simple trust is where the 
property is vested in one person in trust foranother and the nature 
of the trust, not being qualified by the settler, is left to the con- 
struction of the law. In this case the cestui gue trust has jus 
habendi,or the right to be put in actual possession of the property, 
and jus disponendi, or the right to call on the trustee to execute 
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conveyances of the legal estate as the cestwi que trust directs. A 
special trust is where the machinery of a trustee is introduced for 
the execution of some purpose particularly pointed out, and the 
trustee is not, as in a simple trust, a mere passive depository of the 
estate, but iscalled upon to exert himself in the execution of the 
settler’s intention. Lewin on Trusts, 21. The trust under consid- 
eration is not a simple but a special one. Undera simple trust the 
cestui que trust has the right to immediate possession, but under 
a special trust he can only enforce in equity the intention of the 
settler to the extent of his interest. The trust here is to hold the 
share and collect the income and appropriate it at the discretion of 
the trustees, to the support and maintenance of the defendant. The 
trust is anactive one. It involves confidence, discretion and active 
duties. Hardenburgh v. Blair, 3 Stew. 645; Force v. Brown, 5 
Stew. 118. The title to the share is in the surviving trustee, and 
the defendant is in equity entitled to the benefit of the income (but 
only to that) for his life. The will gives him the benefit of that 
alone. It directs tha® the income ‘‘alone”’ shall be appropriated 
to his support, and that the trustees shall continue to hold the 
share. The proceeds of the sale of the share will be held by the 
surviving trustee in place of the share and in the same trust. 
ZENAS C. CRANE v. FRANKLIN E. J. FELTZ, ET AL. 
(Court of Chancery of N. J. October Term, 1882.) 


Taxation of Costs.—/n Suits for Fore- but the sheriff’s fees are not. The amount of 
closure of Mortgage—- Sheriff's Fees on Fore- the sheriff's fees is ascertained by deducting 


closure when the amount does not exceed 
$300.—Under the act of March 13, 1879. re- 
ducing costs and sheriff’s fees by one-half the 
amount then fixed by law, the costs are to 
be reckoned in determining the amount due, 


from the amount now fixed bylaw one-half 
of the amount fixed by the law as it was on 
March 13, 1879, 7. ¢., under the act of March 
10, 1879, which was repealed in 1882, 
P. LL. 99 





Mr. T. C. Provost for complainant. 

THE CHANCELLOR: This isan application for the taxation of 
sheriff's fees on the sale of mortgaged premises under proceedings 
for foreclosure. The amount reported to be due to the complain- 
ant on his mortgage was $240.92, and the question is as to the con- 
struction of the act of March 13, 1879, (P. L. 1879 p. 177) so far as 
sheriff's execution fees areconcerned. The act is as follows: ‘In 
all foreclosures of mortgages and the sale of mortgaged premises, 
where the amount due does not exceed $300, the fees of the solicitor, 
clerk, chancellor, master and examiner, sheriff or any other official, 
are hereby reduced one-half of the amount now fixed by law.’’ 
The amount due for principal, interest and costs at the time of the 
sale determines the question whether the reduction is to be made 
in the sheriff's execution fees or not. Those items all enter into 
the computation of the amount then due. The sheriff's execution 
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fees themselves, it is needless to say, do not. The test is not the — 
amount decreed to be due for principal and interest on the mort- 
gage. The taxed costs are asmuch part of the amount due at the 
time of the sale as the principal and interest of the mortgage. By 
the act of March 10th, 1879, (P. L. 1879 p. 102) the per centage of 
sheriffs on sales, under execution where the sum raised was $1,000 
or less, was fixed at one percentum, and that was the rate fixed 
in such cases when the law under consideration was passed. The 
act of March 10th was, indeed, subsequently repealed; P. L. 
1882, p. 33. But the actof March 17th was not and has never been 
altered. It reduces the fees where the amount due does not exceed 
$300, one-half the amount then fixed by law; that is from the 
amount now fixed by law, one-half of the amount then fixed by 
law is to be taken in order to ascertain the legal execution fees of 
the sheriff. 


DENNIS L. VAN LIEW'S ADMRS. v. CATHARINE E. VAN LIEW’S ADMRS. 
(Court of Chancery of N. J. Filed Dec. 22, 1882.) 
Married Woman’s Estate.—Money Earned —Gift by Husband. 
Mr. Schomp for complainant. 
Messrs.Gaston & Bergen, and R. V. Lindabury for defendants. 
Birp, V. C.: Held, that when the wife, surviving the husband, 
or her representative after his death, claims money remaining in 
the homestead on the death of the husband, it is not enough to 
show that she once earned money, nor that she received a portion 
from her father’s estate, nor that her husband at times gave her 
money, without further identifying such sums and showing that 
the moneys in question are the same, or that the moneys so earned 
or received by the wife passed to the husband without a lawful 
consideration. It must appear that at the time of his death he 
was her debtor. 


ELIZABETH JOHNSTON v. RICHARD CORLIES, EXRS. 
(Court of Chancery of N. J. Filed Nov. 1882.) 
Mortgage Debt forgiven by Parol. 

Mr. C. Robbins for complainant. 

Mr. C. Haight for defendants. 

Birp, V. C.: Held that when a father holds mortgages given by 
his son-in-law on lands which are afterwards conveyed in fee abso- 
lutely to the mortagee and by him to his daughter, the wife of the 
mortgagor reserving the lien of his mortgages, he may waive the 
lien and forgive the debt by parol. Citing Liddel’s Exrs. v. 
Stear, 5 OC. E. Gr. 274. Decree advised directing the surrender of 
the mortgage for $1,000 and the note and the chattel mortgage of 
$1,000 for cancellation and declaring that the cancellation of the 
mortgage for $1,866.32 be and remain in full force and effect. 
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SEAVER, OVERSEER, Etc. ». HARTSHORN. 
(First District Court, City of Newark. Opinion filed Nov, 28, 1882.) 


1. Roads—Overseer of Highway--The 
45th section of the Road Act will be con- 
strued strictly as it is clearly in derogation 
of the rights of property owners adjacent to 
a highway. 

2. The authority in the road act to enter 
upon land of the adjacent owner by the over- 
seer of the roads and open necessary “ gut- 
ters, drains, and ditches,” and to clean the 
same, does not authorize the making of the 
brakes in this case. They are not within 
the statute. 


brakes in this case were erected to turn the 
surface water off the highway and upon the 
defendant. The defendant cut the brakes 
and carried it back upon the highway... The 
adjacent owner has an equal right to divert 
the water to the highway that those who work 
the highway have to turn the water upon 
him. 

4 Quere. Can the overseer of the roads 
go upon the land of an adjacent owner and 
perform and work as contemplated by the 
45th section of the road act without compen- 





3. Diversion of Surface Water.—The sation to the owner? 

In debt. 

Mr. A. P. Condit for plaintiff. 

Mr. James C. McDonald for defendant. 

Fort, J.: This is an action for a penalty under the 45th section 
of the Road Act, brought in the name of the overseer of the roads 
of the township of Millburn. The penalty sued for is eight dollars; 
Revision, page 1005, Sec. 45. The defendant’s land lies adjacent to 
a public road in said township, and which is worked by the plain- 
tiff as road master. The plaintiff in his judgment for the best in- 
terests of the road and the traveling public has placed upon the 
road, which at the point of complaint is somewhat steep, what are 
called rests or brakes, which are at a distance of about one hundred 
to one hundred and twenty feet apart. The diagram used in evi- 
dence shows them and their position, etc. These brakes the plain- 
tiff has extended over and upon the land of the defendant for a 
distance of from ten to twelve feet. Prior to the bringing of this 
suit and after notice not to do so, the defendant cut these brakes 
where they were upon his own land. The suit is for this cutting, 
it being claimed that the statute fixes the penalty sued for for such 
cutting. The defence is that the brakes cause a concentration of 
surface water against them and a pouring thereof, so to speak, in 
streams upon the land of the defendant to his great damage. The 
plaintiff admits that the brakes are maintained by him for two pur- 
poses; first, to act as a rest for teams coming down or going up the 
incline, and second, to catch the surface water and carry it from 
the road and thereby prevent a washing out that otherwise, from 
the force of the rushing surface water, might occur. These brakes 
are nearly diagonally across the road and run straight out from the 
road into and upon the land of the defendant. The testimony 
shows that great damage is done to the defendant by these brakes. 
The plaintiff claims that that matters not as by the 45th section of 
the statute above quoted the overseer of the highways has the right 
to do what he has done, and the defendant is powerless. 


- 
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The section of the act referred to will be construed strictly as it 
is clearly in derogation of the rights of property owners adjacent 
toa highway, and should in no case be allowed to extend its 
breadth any beyond its plain letter and spirit. By this section it 
is provided, ‘‘That it shall be lawful to enter upon lands adjacent 
to highways and to cut, make, scour out, cleanse and keep open, 
such gutters, drains and ditches therein as shall be sufficient to 
convey or draw off the water from the said highway with the least 
disadvantage to the owner of the said land; and the owner and 
every other person except such overseer is hereby prohibited from 
filling up, stopping or obstructing such gutter, drain or ditch, un- 
der the penalty of eight dollars, etc.’”” What did the defendant in 
this case do? It appears by the evidence that he dug a ditch 
parallel with the road upon his own land, starting at a point just 
above the highest brake shown on the diagram, coming down the 
hill, cutting the projection of two brakes where they have been 
extended over the defendant’s land, and carrying the water back 
again into a natural water course at the side of the road near the 
lower and more level ground. The action is for cutting these 
brakes that are upon the defendant’s own land in the digging out of 
the ditch just referred to. Do the brakes cut in this case which 
had been run out upon the land of the defendant come within the 
words of the statute, ‘‘ gutters, drains, or ditches?’ It seems to 
me not. The only thing the statute authorizes the overseer to do 
is to make, scour out, cleanse, and keep open gutters, drains, or 
ditches. The brakes in this case do not come within either of 
these descriptions of what the overseer may do upon the land of 
an adjacent owner, to carry or draw off the water from the high- 
way. Neither Bolsby v. Speer, 2 Vr. 351, nor Town of Union v. 
Durkel, 9 Vr. 21, is this case, nor do they control it. This is an 
action on a statute. The late admirable decision of the Chancellor 
in Field v. West Orange, (October Term, not reported; see N. J. 
Law Journal, vol. 5, page 338,) comes nearer the rule in such a case 
as this. This case would present to the Chancellor an almost 
equally strong case with that last cited. The injury here is occa- 
sioned by the concentrating the waters into channels and giving it 
a new and unnatural direction to the unquestioned injury of the 
defendant’s rights of property. The adjacent owner has an equal 
right to divert the water from his land to the highway that those 
who work the highway have to turn the water upon him; Dillon 
on Municipal Corporations, Sec. 799, excepting, of course, in so 
far as the 45th section of our road act may conflict with such rights 
of adjacent owner. I very much question whether the 45th section 
of the statute is broad enough to authorize an overseer to run a 
ditch diagonally from the road into an adjacent owner’s land and 
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discharge the surface water into it and throw it upon the land of 
the adjacent owner,-as the overseer may please, regardless of the 
injury. Certainly, it seems to me, not without compensation. 
My own view of the statute is that the gutters, drains and ditches 
should, and only can, run parallel with the road way. Any other 
construction is conferring a very dangerous power. 

I feel quite clear that this statute, under the facts in the case, 
cannot be found to contain any anthority for the overseers of high- 
ways to erect brakes such as were made in this case upon the land 
of an adjacent owner, and then if he cuts them for his better pro- 
tection, sue for the penalty in this statute. 

The judgment is for the defendant with costs. 





MARTIN v. STATE INSURANCE CO. 
(New Jersey Supreme Court. November Term, 1882.) 


Insurance.— Waiver of Limitation upon time for beginning suit—Warranty as toUse— 
Boarding House. 


On motion by the defendant for a new trial. 

Dixon, J.: Held, that the court below was right in charging the 
jury that any words or acts of the defendant inducing the plaintiff 
to believe that the condition that suit should be brought within 
sixty days would not be insisted on, would be evidence to show a 
waiver of the condition. The due performance of some other con- 
dition might be inconsistent with this one, as, for example, to obtain 
judgment first upon a mechanics’ lien. So also entering into nego- 
tiations might be a waiver of alien. The defendant told the plain- 
tiff to fix a time to suit his own convenience. This could not after- 
wards be used as a snare against him. Whether he did fix a time 
within this indulgence or not was a question for the jury. 
Held, also that the plaitiff's ownership was absolute and entire in 
equity, and that a new trial could not be granted for want of own- 
ership. 

Upon the question whether there was a false warranty of the 
use of the property insured, Held, that the application, plan and 
survey constituted a warranty, but that the description of the 
house as a boarding house was not so wholly false that a verdict of 
a jury should be set aside. The keeping of liquors and a billiard 
table was not inconsistent with its being a boarding house. It was 
not exactly a hotel. The incompleteness of the description was 
not fatal unless certain uses were interdicted which were omitted, 
citing cases. In this case only a small part of the building was 
used for a bar and billiard room. There was no proof of increased 
risks by reason of this use. New trial refused. 














VARIOUS TOPICS. 


VARIOUS TOPICS. 


NEW RULES OF THE COURT OF 
CHANCERY. 





The Chancellor is doing all in his power 
to simplify the Chancery practice and to 
make a suit in his court efficient to give 
complete relief to all parties. Relief thut 
must formerly be sought by the cumbrous 
and expensive means of a cross-bill may 
now be obtained by an answer exhibited by 
way of cross-bill. This may be exhibited 
either against the complainant or a defend- 
ant, and must be served on the party within 
five days and answered within thirty days. 
Issue is joined upon the answer or the spe- 
cial replication to the answer by means of a 
mere note stating that the party joins issue. 
The old absurd form of general replica- 
tion to an answer is abolished, and a simple 
statement that issue is joined upon the 
answer is substituted for it. It seems hard- 
ly necessary that a rule should be promul- 
gated to do away with the altogether gra- 
tuitous vituperative language of the charge 
of confederacy and combivation in a bill in 
chancery, but such is the tenacity of old 
forms and the conservatism of the New Jer- 
sey Bar that this clause would probably have 
survived for ten years longer if the Chan- 
cellor had not now made a rule directing 
it to be omitted. Another very important 
change is the provision that all objections 
to a bill or answer or special replication 
may be made upon motion instead of by 
exceptions or demurrer. 

The following is the text of the new rules: 

212. For the 209th rule the following 
shail be substituted: Hereafter, when a 
defendant desires such relief as by the ex- 
isting practice can only be obtained by 
means of a cross-bill, it shall not be neces- 
sary to file such bill to obtain it; but he 
may set up in his answer matter which 
would now be the proper subject of a cross- 
bill and obtain relief thereon. He shall pre- 
face such matter with a statement that it is 
exhibited by way of cross-bill, in the form 
following: 

And this defendant by way of cross-bill ex- 
hibited against the complainant (or defendant 





and 


—as the case may be,) says ; 
he may ask answer on oath. Where it is 
exhibited against a co-defendant, he shall 
serve a copy of the answer on such defend- 
ant in five days from the date of filing, un- 
less the court shall give further time. If 
the answer in the nature of a cross-bill be 
exhibited aginst the complainant he shall 
answer it, (on oath, if required, ) by special 
replication following the general replication 
to the rest of defendant’s answer, in the 
form provided in the 213th rule, to be filed 
within the same time now fixed for replying. 
If against a co-defendant, such co-defendant 
shall answer by a pleading in the form of an 
answer, (and on oath, if required,) to be 
filed in thirty days from the time of serving 
the copy of the answer to which he is called 
upon to respond. Issue shall be joined on 
the responsive pleading (whether it be by 
special replication or answer) by the filing 
of a note in the following form: 

The defendant (or the defendants——if 
there be several defendants in the cause) joins 
issue on the special replication (or answer, as 
the case may be,) of- to his answer in the 
nature of a cross-bill. 

Such note shall be filed in fifteen days 
from the expiration of the time for filing 
such replication or answer. 

213. The general replication to an answer 
shall be in form as follows : 

The complainant joins issue to the an- 
swer of the defendant. 

The replication to an answer, part of 
which is in the nature of a cross-bill, shall 
be in the form following : 

The complainant joins issue on so much of 
the defendant's answer as is not in the nature 
of @ cross-bill, and as to that part of said 
answer which is in the nature of a crvas-bill, 
he says, (proceeding to answer the cross- 
matter. ) 

214. The general charge of confederacy 
in bills, and the clause reserving exceptions, 
and the general clause denying combination, 
and the general traverse, and the general 
profert of proof in answer, shall be omitted. 

215. The 210th rule as amended is as fol- 
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lows: Any objection to a bill, or any answer 
or special replication or any part thereof, 
may be made and adjudicated upon, on 
motion, without the filing of a demurrer 
or exceptions, but the notice of such motion 
(which shall be on eight days’ notice) must 
state the particular ground or grounds of 
objection. The making of a motion under 
this rule shall be deemed a waiver of the 
right to demur or except. 





PEACE WARRANT, 





The following is a copy of a letter sent 
by Judge Scudder to Judge Cogswell, of 
Middlesex county, under date of Nov. 17, 
1882, and contains valuable information for 
Justices of the Peace: 

Mr. Schenck and Mr. W. P. Voorhees 
argued before me the question of allowance 
of costs to justices of the peace on peace 
warrants and proceedings thereon. This 
brought the subject to my attention, and I 
have examined it, as I have been able to 
find time. My conclusion is that by the 
act of 1882, p. 249, constables are entitled 
to fees for serving criminal warrants in all 
cases; but that justices of the peice can 
only draw money for payment of fees to 
them, under Sec. 140, Rev. p. 566, where 
an indictment is found. This is the exclu- 
sive rule in criminal cases (see 139), and if 
complaints of threats, etc., to obtain secur- 
ity to keep the peace are not criminal cases 
then there are no costs given by statute in 
such cases. 

In this condition of the law I have writ- 
ten to the Clerk not to tax or certify these 
bills. It is a hard case for justices, who 
act fairly and discreetly in the discharge of 
their duties, buts I can see no relief for 
them without further legislation to reach 
their case. 

An some counties I learn that on com- 
plaint of threats, etc., justices receive fees 
of parties demandiug such warrants, not- 
withstanding the probibition in Sec. 139. 
They avoid the act by saying they do not 
demand the costs as a condition of receiv- 
ing the complaint and issuing the warrant, 
but receive the fees in all cases where the 
parties are able and willivg to pay. The 
expedient for getting some pay for their 


services is of doubtful legality, but I should 
not be disposed to scrutinize it very closely 
in the present condition of the law. 





“GOING TO LAW.” 


{It is well for lawyers to know what people say 
about the courts and in this view the following ex- 
tract from the Paterson Press may be interesting. 
It gives some statistics that are worth noticing, 
but it must be remembered that the value of the 
courts must be measured not by the amount in- 
volved in the suits that are tried, but by the 
amount involved in the controversies that are 
settled without suit, because the law exists and 
can be enforced.—Eb.] 

The Paterson Press says: “The civil 
business at the September term of Court 
was about as large as it generally is, and 
the net results of the business of the term 
may now be figured up. The general im- 
pression seems to be that persons do not 
gain anything by going to law, and this im- 
pression is certainly confirmed by the busi- 
ness transactions before Judge Dixon. 
Eight suits were tried, in which $14,488 
was claimed, and verdicts were rendered for 
$2,130. In cases respectively for $5,000 
and $2,000 the verdict was nothing, and in 
another for $5,000 was only $225. In only 
one case was the full amount claimed ob- 
tained. This does not include the suit of 
Mr. Smith against the Midland, in which 
the plaintiff asked for $12,000 and had to 
pay the costs, the case having been dismiss- 
ed on a legal technicality, as it is understood 
that this suit is to be begun again. In order 
to secure to eight litigants the sum of $2,- 
130 instead of $14,488 at least $1,000 was 
spent in lawyers’ fees, $100 in stenographers’ 
fees and the balance of $2,130 in various 
other expenses. This leaves the salary of 
Judge Dixon and the constables unprovided 
for, and there is nothing to pay the interest 
on the money invested in building that por- 
tion of the Court House in which the cases 
are tried. ‘The result certainly establishes 
the fact that courts are expensive luxuries 
and that ‘going to law’ does not pay, some- 
body certainly being considerably out of 
pocket. The items of expenditures above 
have been placed at a very low figure, and 
if the lawyers did not get more than $1,000 
out of the eight suits there are some lucky 
clients in this county. It costs so much to 
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try a case in the courts, both in expenses to 
be paid by the county and by the individual 
litigants, that it would almost pay for the 
county to cash all claims as soon as the de- 
claration is filed, discharge the judges, and 
do without jurors.” 





RENEWAL OF SHERIFP’S BONDS, 

The Sheriff of Union county failed to re- 
new his bond in November last at the end 
of a year from its date and continued to 
exercise the duties of his office. It is now 
suggested that the office became vacant at 
the end of the year, and that all his official 
acts since then are void. The statute pro- 
vides, Rev. 1099,§8, that ‘‘if any sheriff 
shall presume to execute the office of sheriff 
before he shall have given bond, and taken 
the oath of office agreeably to the directions 
of this act, then all such his acts and proceed- 
ings done under color of office shall be abso- 
lutely void,” and §9 provides ‘‘that if any 
person who shall have been elected to the 
office of sheriff shall neglect, refuse or be 
unable to give bond with sureties as afore- 
said, or shall refuse to take the oath of office 
agreeably to the directions of this act, at 
the times herein limited, then such office 
shail be deemed and taken to be vacant, 
and such vacancy shall be supplied in the 
manner hereinafter prescribed,’’ and §10 
declares that if any sheriff for the time 
being of any county shall neglect, refuse, 
or be unable to give bond with sureties as 
aforesaid, agreeably to the directions of this 
act, at the time or times herein limited, the 
office of such sheriff shall immediately ex- 
pire, and shall be deemed and taken to be 
vacant, and if such sheriff shall thereafter 
presume to execute the office of sheriff 
then all such his acts or proceedings under 
color of his office shall be absolutely void.” 

The two former sections were in the Re- 
vised Statutes of 1846, and were sufficient 
for the purpose when the sheriffs were 
elected every year. The effect was that no 
sheriff elect could enter upon the duties of 
his office until he had given bond, but 
when the constitution was amended in 1875, 
and it was provided that a sheriffs should 
hold his office for three years, and should 
renew his bond annually, then section 10 


was inserted in the act of 1876, by which 
the same provisions were applied to any 
sheriff for the time being instead of sheriff 
elect. The intention evidently was that the 
office should become vacant if the sheriff 
should fail to renew his bond as required 
by the amended constitution. The act 
refers to the time specified in the act itself 
and not to the time specified in the consti- 
tution. The time designated in the act for 
the court to meet to approve the sheriff's 
bond is the first Tuesday after the annual 
election of members of Assembly, and the 
result is that the office is declared vacant if 
the sheriff fails to renew his bond on that 
day. 

To this, however, it is answered that the 
constitution gives the sheriff a term of office 
of three years, and that it is not competent 
for the legislature to take it away from him 
within that time. The Court of Quarter 
Sessions of Union County has accordingly 
held in the case of State v. Squire, decided 
Dec. 27th, that the office of the sheriff did 
not expire on his failure to renew his bond. 
The question has been brought before the 
Supreme Court for the purpose of obtain- 
ing its judgment on the matter. The 
sheriff gave a new bond on December 26th. 





BOOK NOTICES 





Porms or Twins, GRADUATES oF THE CoL- 
LEGE oF New Jersey.—S. V. R. and Wil- 
liam Paterson, Newark, N. J., 1882. 
Judge Paterson has collected in this book 

the poems written by his twin brother and 

himself. The book is published as a memo- 
rial to his brother and as a means of pre- 
serving the poems of the twin brothers, and 
the memory of the occasions by which some 
of them were suggested. Some of the 
verses are associated with Princeton College 
of which the twin brothers were also twin 
graduates; others are connected with family 
events. Some recail various incidents scatter- 
ed over fifty years, and others are thoughts 
or fancies that might have arisen at any 
time. The verses of one brother are not 
distinguished from those of the other by 
any name or mark, and we are left to guess 
which is the author of each, and this is not 
easy owing to ,the intimate association 
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which existed between them. The subject, 
or the date however, marks many of them 
as those of the surviving brother, and some 
of them are already well-known as the pro- 
duction of the genial and witty poet of the 
Princeton alumni meetings or of the din- 
ners of the New Jersey Bar, and one is 
familiar to the readers of the New JEersry 
Law JouRNAL as @ version in rhyme of the 
case of Cooper v. B:oodgood, upon riparian 
rights. 

The verses cover a great variety of 
subjects. Some express mere passing 
fancies and others deep religious feelings ; 
many of them show a keen appreciation of 
the beauties of nature und others again are 
written in a comic vein, and combine narra- 
tions and reflections in humorous rhymes. 
Some of the most charming are those writ- 
ten in a careless way by grandpa to his grand- 
children whose portraits grace the book. 
The verses are nearly all musical and al- 
though in a full collection of the poems of 
two busy men there are some verses that 
are merely verses, there are very many which 
express true poetic feeling. 

The book is well printed and handsomely 
bound and contains protraits of the twin 
authors, which, however, unfortunately re- 
present them at very different ages. Judge 
Paterson has received complimentary letters 
upon the book from George Bancroft, Dr. 
John McLean, Prof. Moffatt, and others 
which we have had the pleasure of reading. 


BIRDS IN COURT. 


A suit for divorce was brought in Dakota 
between parties by the name of Crow. A 
commission was sent here to take testimony. 
There was some joking between the coun- 
sel about the Caws of Crow against Crow, 
but it was not until after the testimony was 
written out that it was noticed that the first 
- three witnesses were Daw, Linnett and 
Thrush. It was then suggested that the 
cause should be tried before Vice Chancellor 
Bird. 


DEATH OF WM. STODDARD. 


William Stoddard, Esq., of New Bruns- 
wick, died recently in that place. The 


Bar of Middlesex County, through a com- 
mittee, consisting of Messrs. J. Kearny 
Rice, Daniel R. Boice, Allan H. Strong and 
J. V. DeMott, presented the following reso- 
lutions which were spread on the minutes 
of the court : 


Wuereas, It has pleased God, in His all-wise 
providence, by death to remove from among us 
our late associate and friend, William Stoddard. 
Esq., and 

Wuereas, The Bar of the county of Middlesex is 
desirous of expressing ina public manner its 
appreciation of bis many admirable qualities 
and its sense of the loss which it has thereby 
sustained; therefore, be it 
Resolved, 1. That in the death of Mr. Stoddard 

the Bar of this county has met with the loss of a 

useful and most respected member. 


2. That in the short time during which his health 
permitted him to practice his profession among 
us, he showed a clear knowledge of the principles 
of law, and a commendable appreciation of the 
responsibilities imposed upon him as a lawyer 

3. That we valued him as a warm friend, a good 
citizen and a sincere Christian. 


4. That we offer our sincere sympathy to the 
family of our late associate in this, the hour of 
their bereavement. 


5. That we attend the funeral ina body, and 
that a copy of these resolutions be presented to 
the family. 


COURT OF ERRORS. 


[Cases decided Dec. 30, 1882.) 

Negbauer v. Smith. reversed. 

Boylan, Jr. v. Kelly, reversed. 

McKenny v. Kelly, reversed. 

Hammer v. State, affirmed. 

Buchanan v. State, affirmed. 

Wiedenmeyer v, State, affirmed. 

State, Adams, pros v. Disston, affirmed. 

Groves, Jr., v. Van Duyne, affirmed. 

Gaines v. Smith’s, Exrs, affirmed. Paterson 
J. dissenting. 

Jersey City v. Coppen, affirmed. 

Jersey City v. Broeck, affirmed. 

Cornell v. Andruss, affirmed, without prejudice 
to a new bill or amendment. 

Hesketh v. Murphy, affirmed. 

New Brunswick v. Conteiri, affirmed. 

Barron v. Van Winkle, 3 cases, affirmed. 

Adams v. Hackensack Imp. Co., affirmed. 

Terhune v. Midland R. R. Co., affirmed. 

Tresch v. Wirtz, affiirmed. 

Chester v. Halliard, affirmed. 

Morris v. White, affirmed. 

Crane v. Elizabeth, affirmed. 

Corlies, ex’r. v. Johnson, reversed. 

Dodge v. Brokaw, affirmed. 

Willis v. Willis, reversed. 

Cox v. Room, affirmed. 

Lehigh Valley R. R. Co. v. MeFarlan, record of 
judgment as to costs amended. 

Abstracts of the opinions will be prepared for 
the February number. 








